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I. INTRODUCTION

This reply brief is submitted in order to rebut the arguments set

forth in the Respondent’s opening brief.
| II. ARGUMENT

The essential issue jn this case is whether the Thurston County
Board of Health erred in denying thf: on-site septic system permit to Mr.
Griffin for his extremely undersized lot on Steamboat Island adjacent to |
Puget Sound. The respondent, Mr. Griffin, argues that the Court should
graﬁt the Board of Health (Board) no deference because the Board is
“interpreting a model ordinance, the language of which was drafted by the
Department of Health, and the Board therefore lacks expertise with respect
to its intendedy meaning”. Resp’t br. pp. 24-25.

In support of this statement, Mr. Griffin cites Crescent
Convaleéc}ence Center v. Dep’t of Social and Health Services, 87 Wn.
App. 853, 942 P.2d 981 (1997) and Russell v. Dep’t of Human Rights, 70
Wn. App. 408, 854 P.2d 1087 (1993). Those two cases are not on point.
The Crescent Convalescence Center case involved an issue as to whether
a nursing home had a constitutional right to an administrative hearing.

The Court concluded that because DSHS has no expertise in constitutional

law its legal conclusions are not entitled to deference by the Court. This,



of course, is not thé issue -"h;er‘e, and the Board of Health does have
expertise to decide ' whether a septic permit should issue. |

In the Russell case, which invc-)lveda'c‘laim of sexual and racial
discrimination, the Court held that an admiﬁistrative agency has no special
- expertise in interpreting court rules and, therefore, the Court should grant
no-deference tothe Department of Human Rights’ interpretation of the

- lcourtrules. Unlike Rus.’seilf,«the Thurston ‘County Board:of Health wrote
- -the regulations at issue here, and, therefore; the'Court should defer to the
‘Board’s interpretation of those rules. -~ ! ¢

- - Here, the County is asking'the Courtto-defer to the interpretation
- ofithe Board of Health’siown rules:and mot a:determinationior -
interpretation of constitutional law or of the court rules. ‘It is proper and
appropriate forithe Court to defer to the Board of Health’s interpretations
of its own rules.” Anderson v. Pierce: County; 86 Wn. App. 290; 302, 936

P.2d 432 (1997).: In Anderson, the court deferred to Pierce County’s

+ =+ decision to address:the probable enVirOnménta"‘l"‘firriﬁac'ts-of a'ptoposed

devaloprhent by way of ‘a mitigated determination of non-significance.

- Mr. Griffin is unable to:distinguish the case of Schofield v.
Spokane County, 96 Wn. App. 581, 980 P.2d'277 (1999) fr"orn“fhis case.
In the former:case, Mr. Séhoﬁ‘eld applied to Spokane County for land use

approvals on Spokane Rivers’ Long Lake which would have resulted in



six Q‘f ten lots being along the river and four lots away from the river.
After a hearing, the Hearing Examiner conditi\onally approved Mr.
Schofield’s proposal, including on-site sewage disposal for all lots
including those along the river. Neighbors to the project appealed to the
Spokane County Board of Health and the Board reversed and denied the
application. The Court of Appeals noted that its review of the Spokan¢
County Board of Health decisipn was deferential and that it viewed the
evidence and all reasdnable inferences in the light most favorable to the
party that prevailed in the highest forum exercising fact finding authority.
Schofield at 586. In addition, the Court noted that deference should be
given to an agency’s interpretation of the law where the agency has special
expertise in dealing with such issues. Schofield at 587. The Court noted
that the Spokane Board’s interpretation was factually sound and not
clearly erroneous because allowing individual septic systems in close
proximity to each other and to a water body creates an inference of risk
inconsistent with tﬁe rules. Schofield at 588.

Principals of deference applied in this case require a result
affirming the Thurston County Board of Health’s decision to deny the on-
site septic system permit in this matter. Thurston County Sanitary Code
(SC) art. IV § 21.4.5.3 states that the Health Officer may permit the

installation of an OSSS (On-Site Septic System) where “the minimum



land-area requirements or lot sizes cannot be met-only when the proposed
system meets all requirements of these regulations othet than minimum
land area.”
Here the lot at issue is only 2,850:square feet whichiis-1/5 of the
: fu=‘r¢quired~r’ninimum 12,500 square foot lot unider the Sanitary Code,
therefore, all of the othet: tequirements must ‘be'met. Here the proposed
- OSSS dogs not ‘meet all'of the requiréments; which include 1) a water
téble evaluation; 2) sepération between' the septic tank and pump chamber
i of 10+feet; 3) horizontal ‘set back between the disposal comporient and the
“1-building foundation of teri‘feet; 4) horizontal set'back b‘e‘t\;ve‘en"'the disposal
-comipohent atid:the adjacent property line of five feet; 5) horizontal set
back between dispos’al‘i"componenf and surface water of 100 feetr; and 6)
and aminimitim design flow for a'single family residence of 240 gallons
~per day. Applying the principals of Schofield, this éOuﬂ’ miust defer to the
‘Thurston‘County Board of Health’s interpretation of its own Sanitary
Code and uphold the' Board?s decision to'deny the permit. -

M Griffin makes a'statetriert at page'37 of his brief that has no
basis in‘fact or law that “the-tisk that'a septic system allegedly poses to
Puget ‘Souiid has nothing whatséever to do with the size of the lot upon

“which the system is placed”” Quite the contrary, the record shows that the

“risk that a septic system poses to Puget Sound has everything to do with



the size of the lot upon which the system is placed. See Finding of Fact
13, AR 2. “Lot size will affect the amount of dilution of the remaining
contaminants in the effluent as it leaves the soil envelope before or as it
mingles with the groundwater. Lot size also influences what other
contaminants are added to the groundwater through gardening, fertilizer
use, etc. Another factor that has been used in eétablishing lot size in
properties developed with on-site sewage systems is a de facto approach to
land use planning. ... This set of minimum lot sizing criterig was based
on what was needed to properly treat and dispose of the sewage and on the
ability to fit the necessary structures on the lots while meeting set back
requirements.” AR 160-161. “The main issﬁes that effect r‘ninim@ lot
size are: 1) what is necessary to physically place the house, driveway,
other development, and the on-éite sewage systerﬁ and its reserve area on
the property and still maintain tﬁe necessary set backs; 2) what is
necessary to prevent degradation of groundwater with pollutants from the
on-site system (pathogens,‘ nitrates) and the other develo_pment on the
property; impervious surfaces, landscaping fertilizers and othér
chemicals).” AR 160. “The purpose of minimum lot sizes is to ensure
that the development structures, driveways, and the on-site sewage system,
including the reserve area, will physically fit on the property while

complying with all of the required set backs. At the same time, the goal of



i-. an-on-site sewage system is to treat and dispose of wastewater in a manner

which protects public health and the receiving environment.” AR 160. It
is clear that lot size is directly related to how an-OSSS will perform to
protect Puget Seund. .
- - In support-of;his argument that art. IV §21.4.5.3 SC is
--uneonstitutionally vague, Mr. Griffin cites City of Seattlev. Crispin, 149
+ - Wn.2d 896, 71:P.3d-208.(2003). In:that-case; the Court held that a tax lot
- was-legally-created within the statutory exemption under RCW
i+ 58.17.040(6) when:the reconfiguration: of boundaries resultéd in no new
i - lots: ‘The Thurston: County Sanitary Code was not at issue | ih Crispin and
art. 1V .§21.4.5.3 SC is clear-and a person:of.common intelligence would
se¢ that.unless his ‘or her property, c.onsisting of anundersized lot, met_all
.of the other requirements-of the Sanitary' Code that an on-site:sewage
-system maymot be: granted for hisor her property. .
- - .:Another case cited by Mr. Griffin insupport of‘his unconstitutional
" +vagueness.argument is:City of Seattle v. Eze, 111 Wn:2d 22; 759 P.2d 366
(1988). That case is also not on point. There the-Court held that a Seattle
Ordinance which prohibited.disorderly conduct on a public bus was not
vague because the terms “loud ‘or raucous” were--notinherently‘ vague
'when the words had through daily use acquired a content that conveyed to

any interested person a sufficiently accurate concept.of what was



forbidden. A person of ordinary intelligence can read the Thurston
County Sanitary Code and know that a 2,850 square foot lot is not suitable
for an OSSS unless alvl the other requirements of the Code can be met.

Another case cited by Mr. Grifﬁn in support of his unconstitutional
vagueness argument is Myrick v. Pierce County Commissioners, 102
Wn.2d 698, 677 P.2d 140, 687 P.2d 1152 (1984). In that case, the
Supreme Court held that a massage parlor regulation which required
masseuses to be fully clothed was void for vagueness since the ordinance
did not give fair warning of what manner of dress would run afoul of the
law. The Board of Health rule at issue here dealing with on-site sewage
systems is not unconstitutionally vague because it gives fair warning that
unless an under sized lot meets all other set back requirements then an on-
site. sewage system may not be granted.

Mr. Griffin also cites Burien Bark Supply v. King County, 106
Wn.2d 868, 725 P.2d 994 (1986) in support of his unconstitutional
vagueness argument. There King County officials had ordered Burien
Bark Supply to cease use of a bark sorter on a site zoned for general
commercial use. The Supreme Couﬁ held that the ordinance was
\ unconstitutionally vague in its applicétion to Burien Bark Supply because
the zone did allow for limited manufacturing and processing on site. | Here,

the Sanitary Code does not leave to the discretion of County officials the -



substance of determining Whatf'bactii'Vity is prohibited. Art. TV §21.4.5.3

" 8C clearly states that unless-a'substandard size lot meets all of the cher

" requirémients then an on-site sewage’'system permit may riot be granted.
-+ - In addition, M. Griffin cites dnderson v. City of Issaquah, 70 Wn.
App. 64, 851 P.Zd 744 (1993). In that case, the:Court of Appeals held that
certain design review ordinances in‘the City of Issaquali-which/did not

give effective or meaningful guidarice to desigh'professionals.as to

" whether'a building was interesting and harmeonious with Issaquah Valley

“-and the Cascade Mountaiiis were unconstititiotially' vagie. ‘Such is not the

" case hereinder the Thiirston County Sanitary Code which specifically sets

“iforththe r'é‘qiiir’ed*'sét' b’éiék-s atid specifications for afi'O@SSS: 6 an under
sized foto ) e
The final case cited'by Griffinin support of his unconstitutional
vagueness argument is Grant County v. Ohne, 89 Wn.2d 953, 577 P.2d
138 (1978). In that case the county sought'to require certain property
- owhers to téthoVe d mobile home from their property on the'basis of a
“claiined violation of the building ¢ode. The owners had obtained a
- variance permit for'a mobile home on the lot several years prior to actually
- moving the home onto the property. Because the building régulation did

ot prohibit mobile homes specifically, the court held that the building



code section was unconstitutionally vague. This case does not apply to the
clear Sanitary Code section in Thurston County applicable here. |

The next argument that Mr. Griffin makes is that the Board’s
decision denying him his on-site septic permit violated his vested rights.
Such is clearly not the case. Art. IV § 21.4.5.3 SC was in place at the time
that Mr. Griffin applied for his pérmit. No provision of the Sanitary Code
was changed sﬁbsequent to his application that is being applied in this
case. In Thurston County Rental Owners Association v. Thurston County,
85 Wn. App. 171, 931 P.2d 208 (1997) the Court of Appeals made it clear
| that requiring a sewage system operation permit does not deprive owﬁers

of a vested right.

Finally, Mr. Griffin argues that denial of Ahis on-site sewage system
permit violates his substantive due process rights. The Superior Court -
properly dismissed Mr. Griffin’s substantive due process argurrients.
Clearly, the regulation that requires an undersized lot to meet all of the
requirements ‘of the on-site sewage system permit rule is aimed at
achieving a legitimate public purpose. Under Ford v. Bellingham- |
Whatcom County District Board of Health, 16 Wn. App. 709, 55 8 P.2d
821 (1977), septic tank regulations are proper exercises of the police
power to protect the health and safety of a community. Protecting the

public health and preventing contamination of ground and surface water



are-serious publichealth.and environmental concerns. The County has

' used’-me’ansthat are reasonably necessary to achieve the purpose of
protecting the public health and water ‘quality by requiring a minimum lot
-size and set backs. 'Finally-v, the County’s actionsi are: not ‘undul}‘l
’oppressive.' Mr. Griffin knew at the time he purchased the prop(er?y that

- recreational use‘ofthe property was the highest and ‘best use of the

- ~ptoperty. «The fact that residéntial-use of the:property:could not-be made

¢ was acknowledged by Mr.Griffin’s realtor. AR 195. Recreational use of

‘small waterfrontproperties 6n Puget Sound shorelines are a'feasonable use

- ofisuch properties.: See Buschelv."Dep’t of Ecology,125-Wn.2d 196, 884

P.2d 910 (1994). There is nothing unduly oppressive regarding the

‘County’s decision. iMra‘.r’Grifﬁn'i«sffreeffo"?use the prop’erty for recreational .

purposes. . ot
III. CONCLUSION -

For the foregoing reasons and the reasons set forth:;in Appellant’s opening

- briefj:the Court should reverse the trial-¢ourt*s décision and uphold the

1
mr
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Thurston County Board of Health decision that an on-site sewage system

permit should be denied.
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